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IN THE 


United States Court of Appeals 

District op Columbia. 

January Term, 1947. 


No. 9476. 


CECILIA MITCHELL MARTIN, Appellant , 

v. 

JOHN L. STAPLES, Jr., Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from an order of the District Court of 
the United States for the District of Columbia. 

Cecilia Mitchell Martin hied a petition (Tr. 2) in the 
District Court for the probate of the will of Charles W. 
Staples (Tr. 1), the proceedings being by virtue of Title 19, 



2 


Chapter 3, of the Code of Laws of the District of Columbia. 
John L. Staples, Jr., testator’s nephew, filed a caveat to 
said will (Tr. 5); issues were framed (Tr. 12) and trial 
thereof had by a jury. The jury found that the will was 
obtained by undue influence (Tr. 16), and from an order 
refusing probate (Tr. 449), an appeal is taken. 

STATEMENT OF CASE. 

Cecilia Mitchell Martin first met Charles W. Staples in 
January 1942 in Santo Tomas Internment Camp in the 
1 Philippines (App. //A)- Both were civilian internees; she 
i was 42, he was 62, and both were divorced persons. She 
had traveled in the Orient and been in business in the 
Philippines since 1934; he had been in the Philippines since 
1936, managing a deceased brother’s plantation. 

During the over three years of internment, a very close 
friendship developed between Mrs. Martin and Mr. 
Staples. They saw each other daily and Mrs. Martin looked 
after Mr. Staples constantly in sickness and in health. 
Both suffered cruelly from the long ordeal of internment 
! as did all prisoners, and a common bond of friendship was 
essential to survival (App. ?o ). In the case of Mrs. Mar¬ 
tin and Mr. Staples, the friendship ripened into devotion. 

Mrs. Martin and Mr. Staples were repatriated at the 
I same time in June 1945, along with Luz Martin, an 
orphaned Philippine 14-year-old girl whom Mrs. Martin 
1 had adopted in camp and to whom Mr. Staples became very 
much attached. All came to Washington upon arrival in 
the United States, and Mr. Staples was hospitalized at Mt. 
Alto for routine check-up. Mrs. Martin and Luz visited 
him daily; on July 7, Mrs. Martin was taken ill and re¬ 
turned to New York, Luz remaining on in Washington and 
living at the home of Mr. and Mrs. Milstead, friends of Mr. 
Staples (App.j£T7). 

During the remainder of July 1945, Mr. Staples and Mrs. 
Martin corresponded. In August, Mrs. Martin returned to 
1 Washington and with Luz stayed at a hotel for several 
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weeks. Mr. Staples had already been discharged from the 
hospital and visited with Mrs. Martin and Luz constantly 
(App.^$7). The three dined together, shopped together, 
attended theaters and visited friends. They were fre¬ 
quently in conference with Mr. Paul Jamieson, Mr. Staples’ 
long-standing attorney and friend. Mr. Staples and Mrs. 
Martin made plans for a business enterprise—Far Eastern 
Trading and Supply Company—and saw Mr. Jamieson 
often in connection therewith (App.*&£). Mrs. Martin 
and Luz dined with Mr. and Mrs. Milstead, both in the city 
and in the Milstead home in Arlington, where Mr. Staples 
resided. From June 29 to October 1, 1945, Mr. Staples 
gave Mrs. Martin approximately $2,900.00 in twelve checks, 
some of which he mailed to her while she was in New York 
(App )ZJ). ) 

Mr. Staples and Mrs. Martin resumed their correspon- 
dence in September 1945 after she and Luz returned to 
New York, and continued until Mr. Staples called her by 
long-distance phone on October 4, 1945, from the Milstead 
home to tell her of an attack he had had, and to ask her to 
come to Washington (App. 3iT). She and Luz arrived in 
Washington October 5, registered at a hotel, were taken | 
by Mr. Milstead to Mr. Staples and stayed on at the Mil¬ 
stead home at Mr. Staples’ request. 'Mrs. Martin insisted 
on calling a doctor and nursed Mr. Staples until he was 
taken to the hospital on October 8, 1945. At all times dur- j 
ing the period October 5-8, the door of Mr. Staples’ room 
was open, when Mrs. Martin was in the room as well as 
when she was not (App. H! )♦ No one was denied entry 
into the room. | 

On October 6, 1945, Mrs. Martin phoned Mr. Jamieson I 
at Mr. Staples’ request. The attorney arrived at the home I 
on Sunday, October 7, and was closeted alone with Mr. | 
Staples (App.^0 ). Mr. Staples advised him he desired 
a will drawn and insisted upon it when reminded by the ! 
attorney of a previous will, dated 1936, in which the nephew 
John L. Staples, Jr. was the principal beneficiary. Mr. 
Jamieson left, drafted the will, and returned later with 
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two witnesses, at least one of whom was requested by and 
acquainted with Mr. Staples. Again, Mr. Jamieson and the 
two witnesses were closeted with Mr. Staples, no one else 
being present , and the will was executed. After Mr. Jamie¬ 
son left, Mr. Staples gave the will to Mrs. Martin. The 
next day, October 8, Mr. Staples was taken to the hospital, 
with Mrs. Martin and Luz accompanying him in the am¬ 
bulance. Subsequently, Mrs. Martin and Luz returned to 
New York and resumed correspondence with him. Mrs. 
Martin returned to Washington to visit him in December 
1945 (App. ^/O). 

Subsequent to the making of the will, Mr. Jamieson vis¬ 
ited Mr. Staples at the hospital frequently and on at least 
one occasion, at the time of the world series baseball game 
in October 1945, found him fully possessed of speech 
(App. *3 ). 

Mr. Staples died on January 9, 1946 of cerebral hem¬ 
orrhage of two days duration; contributing causes were 
arteriosclerosis, general and cerebral, duration unknown. 

STATUTES AND RULES INVOLVED. 

District of Columbia Code, 1940 Edition, Title 19, Sec¬ 
tion 307: 

“If, upon or prior to the hearing of the application 
to admit the will to probate, any party in interest shall 
file a caveat in opposition, duly verified, and setting 
forth facts inconsistent with the validity of the will, 
the said will shall not be admitted to probate until the 
issues raised by said caveat shall be determined, as 
hereinafter directed.” 

Title 19, Section 312: 

“Whenever any caveat shall be filed, issues shall be * 
framed under the direction of the Court for trial by 
jury: . . 

Title 14, Section 308: 

“In the courts of the District of Columbia no physi¬ 
cian or surgeon shall be permitted, without the consent 
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of the person afflicted, or of his legal representative, 
to disclose any information, confidential in its nature, 
which he shall have acquired in attending a patient in 
a professional capacity and which was necessary to 
enable him to act in that capacity, whether such infor¬ 
mation shall have been obtained from the patient or 
from his family or from the person or persons in 
charge of him:.. .” 


Federal Buies of Civil Procedure, Rule 50(b): 


“Whenever a motion for a directed verdict made at | 
the close of all the evidence is denied or for any reason j 
is not granted, the court is deemed to have submitted j 
the action to the jury subject to a later determination j 
of the legal questions raised by the motion. Within 
10 days after the reception of a verdict, a party who i 
has moved for a directed verdict may move to have the 
verdict and any judgment entered thereon set aside 
and to have judgment entered in accordance with his 
motion for a directed verdict;_ ” 


STATEMENT OF POINTS. 

i 

1. All of the testimony in the case, taken in the light most 
favorable to the caveator, does not furnish any evidence 
that the testator at the time of the execution of the will, 
was acting under the undue influence of anyone. 

! 

2. The verdict as to undue influence is based on surmise, 
conjecture, and suspicion, and is contrary to the facts in- I 
troduced in evidence by both caveator and caveatee. 

3. The Trial Court erred in denying appellant’s motion j 

for judgment non obstante veredicto. j 

i 

4. The Trial Court erred in admitting expert testimony 
by an Army Medical Officer who had examined the testator. 

5. The Trial Court erred in denying caveatee’s motion 
for allowance of costs and counsel fees and assessment 
against estate. 
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SUMMARY OF ARGUMENT. 

| _ . ' . t i 

There is no evidence of undue influence, of improper con¬ 
duct on the part of appellant, nor is there evidence from 
which undue influence is inferable. 

There is no evidence that the will was not in accordance 
with testator’s wishes when and after he made it. The evi¬ 
dence is to the contrary, that it was. The making of the 
will was surrounded by legal safeguards of the highest 
type. The draftsman was testator’s attorney of 15 years 
social and professional acquaintance. The beneficiary (ap¬ 
pellant) was not present during the consultation between 
the testator and his attorney, nor during the execution of 
the will. Under the evidence- of this case, the Trial Court 
should have granted the motion for judgment non obstante 
veredicto. 

In permitting a physician who had attended the testator 
in a professional capacity to answer a hypothetical ques¬ 
tion, an indirect violation of the statutory prohibition 
against testimony of physicians was committed. 

Under the circumstances of this case, it was an abuse of 
discretion to deny caveatee’s motion for allowance of costs 
and counsel fees and assessment against estate. 

ARGUMENT. 

I. 

There is No Evidence of Undue Influence, Nor Evidence 
From Which Undue Influence May be Inferred. 

In several recent cases, this Court has stated tests for 
undue influence. In Simpkins v. McDermott, 65 App. D.C. 
75, 79 F. 2d 711, the Court said: 

“Nothing appears to show that appellant exercised 
any influence over deceased in the disposition of his 
property or that deceased was not himself perfectly 
capable of making such disposition as he desired. Nor 
are there, in any of the circumstances, inferences legiti¬ 
mately deducible which furnish any ground for the 
conclusion that undue influence was resorted to to 
accomplish an unjust end.” 
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In MacMillan v. Knost, 75 App. D.C. 261,126 F. 2d 235, 
this Court said: j 

“Undue influence involves ‘improper means and prac¬ 
tices* . . . ‘Possibility or suspicion of undue influence* 
is not enough. We find no evidence of oppression or 
coercion. We find no evidence of improper conduct as 
we interpret that term.’* 

. i 

In Barry v. American Security and Trust Company , et 
al., 77 App. D.C. 351,135 F. 2d 470, this Court said: 

“It is well settled that influence gained by kindness 
and affection will not be regarded as undue, if no 
imposition or fraud be practiced.** 

In the complete record of the evidence contained in the 
appendix, there is not the slightest evidence of undue influ- j 
ence. Further, the indisputable fact of this case is that j 
Mr. Staples was, at all times during his acquaintance with j 
Mrs. Martin, surrounded by his close friends. In Santo ! 
Tomas, in Washington, and in Arlington, Mr. Dunn, Major I 
Clausen, the Milsteads, his attorney, Paul Jamieson, were 
constantly with him. Of the 3-month period between re- j 
patriation and the making of the will, one-half finds Mrs. 
Martin in New York and Mr. Staples in Washington; the i 
other half finds Mrs. Martin and Luz with Mr. Staples and 
his friends in Washington. Of the 20 days immediately j 
preceding the execution of the will, Mrs. Martin was in 
Arlington with Mr. Staples less than 48 hours. Under such ! 
conditions, undue influence can not exist. 


There is Evidence That the Will was in Accordance With 
Testator’s Wishes When and After He Made It. 

I 

Another important test for the presence of undue influ¬ 
ence is stated by this Court in MacMillan v. Knost , supra . 

“There is no evidence that the will was not in accord¬ 
ance with her wishes when, and after, she made it.” 
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In Barry v. American Security and Trust Company, 
supra , this Court said: 

“There is not the slightest evidence that he ... in 
any wise controlled her action in the making of the 
will.” 

On September 29, 1945, only 9 days before making the 
will, Mr. Staples wrote Mrs. Martin in part as follows: 

“I was raving about you and little Luz yesterday and 
Mamie said to me, ‘that must be a very bad case, is it 
not?’ I retorted, ‘Yes, an incurable one, a friendship 
that can never be separated . . .’ I have written 4 
letters since we parted in Baltimore. This one is 5. 
Did you receive them all, dear? I spoke about a pic¬ 
ture of you and Luz. I want one each, single, and one 
taken together. I will agree to refund the cost. I am 
so lonely, dear, I have no one to console me and your 
pictures just to look at, would give me great comfort, 
dear.” 

In this same letter, Mr. Staples wrote also as follows: 

“The first thing in order this beautiful A.M. is a 
check enclosed for one hundred fifty dollars. Please 
accept it as graciously as it is sent and with the same 
true loving spirit. With tears blinding me at this time 
I only regret that it is not more. I feel very sorry to 
limit you to such a small stipend, as I well know that 
the cost of living is very high, but pal, this little mite 
will pay vour rent, telephone bill, gas bill and will 
allow you a very limited amount for food, on a very 
economic basis. When I get my balance I shall estab¬ 
lish a bank account for you for your emergencies, keep¬ 
ing in mind the fact that little Luz must be taken across 
the border for the purpose of admittance into the 
U.S.A.” 

It is submitted as abundantly clear that the will which 
Mr. Staples then executed on October 7, 1945 was in 
accordance with his wishes. 

It is difficult to conceive of circumstances more favorable 
to the execution of a will embodying only the wishes of the 
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testator. Mr. Staples’ own attorney of 15 years standing— 
who was also a close friend over those 15 years—conferred 
with him alone. Several honrs elapsed before the attorney 
returned with the drafted will and then again, with the two | 
witnesses, was alone with Mr. Staples. Under such condi- j 
tions, the wishes of another cannot displace those of a tes¬ 
tator. Furthermore, the testator and the same attorney 
were together alone many times after the making of the 
will and after Mrs. Martin had returned to New York. If 
the will were not his will, the opportunity and facilities to 
change it existed. 


The Court Erred in Overruling the Motion for Judgment 

Non Obstante Veredicto. 

Under Rule 50(b) of the Federal Rules of Civil Proce¬ 
dure, the Court is deemed to have submitted the action to 
the jury subject to a later determination of the legal ques¬ 
tions raised by a motion for a directed verdict made at the 
close of all of the evidence. In view of the complete failure 
of the evidence on the issue of undue influence, it was erroij 
on the part of the Trial Court to have‘overruled the motiorl 
for judgment non obstante veredicto. 


It was Error to Admit Expert Testimony of an Army 
Medical Officer Who Had Examined the Testator. 

The hypothetical question propounded to Major Kauff- 
mann, Mt. Alto hospital physician, dealt, among othei* 
things, with testator’s ability to resist influence of a charac¬ 
ter, if such jnight conceivably have been used, as to inter¬ 
fere with or overcome his freedom of will in the ultimate 
disposition of his property. Three times the physiciati 
attempted to answer the question as follows: 

In View of the assumptions offered and in view of 


mv knowledge of the man— 
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Again: 

“That he had been so weakened physically, as well as 
mentally, by what he had endured, by his own state¬ 
ment to me—” 

And again: 

“The assumptions would indicate—well, then, I cannot 
say that, because of the physical condition I knew of 
the man.” 

It is inescapable from this that this physician, in the 
guise of an answer to a hypothetical question which he was 
finally permitted to give, was disclosing information, con¬ 
fidential in its nature, which he acquired in attending the 
. patient in a professional capacity and which was necessary 
to enable him to act in that capacity. This accomplished 
by indirection what the statute directly prohibited. 


V. 

The Trial Court Erred in Denying the Motion for Allowance 
of Costs and Counsel Fees and Assessment Against 
Estate. 

Under the circumstances of this case, it was an abuse of 
discretion to deny caveatee’s motion for the allowance of 
costs and counsel fees against the estate. It is pointed out 
that it is customary in practice before the Probate Court 
for the fee of attorneys for the proponent of a will to be 
fixed by the Court and paid by the estate. 

CONCLUSION. 

There is in this case no evidence of undue influence and 
certainly not the evidence defined by the Supreme Court 
of the United States in Beyer v. LeFevre, 186 U.S. 114, 22 
S. Ct. 765, in which that Court said: 

“Whatever rule may obtain elsewhere we wish it dis¬ 
tinctly understood to be the rule of the Federal courts 


— 
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that the will of a person found to be possessed of sound 
mind and memory is not to be set aside on evidence 
tending to show only a possibility or suspicion of undue 
influence. The expressed intentions of the testator 
should not be thwarted without clear reason therefor.” 

Respectfully submitted, 

Louis E. Spiegleb, 

Sol M. Alphkr, 

Attorneys for Appellant, 
Southern Building, 
Washington 5, D. C. 
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No. 9476. 


Cecelia Mitchell Martin, Appellant, 

v. 

John L. Staples, Jr., Appellee. 


Appeal from the District Court of the United States for the 

District of Colombia. 


BRIEF ON BEHALF OF APPELLEE 


CORRECTION OF APPELLANTS JURISDICTIONAL 

STATEMENT. 

I 

The appellant is not appealing from the order refusing 
probate, as she states in her brief (page 2), but from the 
verdict of the jury. The notice of appeal was dated No¬ 
vember 6,1946, while the order refusing probate was signed 
December 3,1946 (App. 14). The notice of appeal does not 
appear in the appendix filed herein by the appellant March 
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20, 194?. While the appendix filed is labeled “Joint Ap¬ 
pendix,” it is not a joint appendix. The appellant’s brief 
was filed March 7,1947, while the appendix was filed March 
20,1947. 

SUMMARY OF ARGUMENT. 

There was ample testimony in the case from which the 
jury could infer, as it did infer, that undue influence had 
been exerted on the decedent to make the alleged will here 
in question. 

There is nothing improper in the testimony of Major 
Kauffman, the psychiatrist. His having some knowledge of 
decedent’s condition did not disqualify him to answer a 
hypothetical question. Moreover appellant’s counsel cross- 
examined the major exhaustively. 

It would have been an abuse of discretion if the trial 
court had allowed costs and counsel fees to the caveatee out 
of the estate. 

The appellant is not before the Court, because she has 
not appealed from the judgment but from a special verdict 
only. 

ARGUMENT. 

L 

There Was An Abundance of Evidence Justifying the Jury 
in Finding that Appellant Unduly Influenced the De¬ 
cedent to Make the WRl in Question. 

Much as the appellee dislikes to make the suggestion that 
the Court read the entire appendix, there seems to be no 
other way for the Court to form an estimate of the case. 

Paul E. Jamieson, an attorney, testified that when the 
decedent returned to the District, he was a shell of his for¬ 
mer self, and his mind did not work as it used to (App. 19), 
and on the day he made the alleged will, he was ill and ex¬ 
tremely nervous, in contradistinction to his usual lucidity 


(App. 24). The appellant had practised and used great in¬ 
fluence over the decedent, although he could not feel at the 
time, with the knowledge at his disposal, that the decedent’s 
will was completely dominated (App. 25). Decedent told ! 
him his 1936 will was in the dresser drawer (App. 21). The 
decedent believed that appellant was an eminent astrologist, 
and the stars had told her that he ought to form a company 
and make a million dollars (App. 27). The day following | 
the making of the alleged will, decedent went to Ml Alto I 
Hospital, where witness visited him, and thereafter found 
him either unconscious or semi-conscious except on one oc¬ 
casion (App. 23). | 

Chart.es Frank Milstead testified the decedent and the 
appellee lived together beginning about 1921 or 1922 (App. | 

34) and the relation between them was very close (App. 33). | 
He visited decedent at Mt. Alto Hospital on his return to the i 
District, and found that decedent had lost a great deal of 
weight, and that his mind worked differently (App. 34-35). 
Decedent came to live at witness’ home July 23,1945 (App. 

35) . After decedent became ill, and appellant came to wit¬ 
ness’ home on October 5, 1945, appellant stayed up with 
decedent until about 2 A. M. on October 5 and October 6, 
1945 (App. 36, 41). Witness saw appellant tearing up 
papers in decedent’s room in the morning of October 7, j 
1945 (App. 37). 

John L. Staples, Jr., appellee, testified that he lived with i 
decedent from the time he was 5 years old until he was 22 
years old (App. 42). He and decedent went to the Philip¬ 
pines together, occupying the same stateroom on the ship 
(App. 43), and in the Philippines occupied the same bed-! 
room (App. 44), although appellee’s father was along 
(App. 43, 44). Decedent showed appellee a will made in 
1936, and told him he was his sole beneficiary, and to carry 
on (App. 44, 45). Decedent sent appellee back to the 
States for safety, and said he would follow (App. 44). 
After the outbreak of war, appellee endeavored in vain to 
communicate with decedent (App. 46), but decedent and ap- 
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pellee did communicate with each other frequently when de¬ 
cedent returned (App. 47). Decedent and appellee re¬ 
mained on good terms, and decedent told appellee to look 
after his job and they would get together (App. 50). Ap¬ 
pellee last saw decedent alive in the District on October 17, 
1945 (App. 52), and made the funeral arrangements (App. 
49). Appellant was not at the funeral (App. 49). 

Parley Pearce Dunn testified that he met decedent in 
November, 1941 (App. 53), and met appellant in 1944 (App. 
57). Decedent had gone down to 139 pounds in the prison 
camp (App. 58). Decedent helped appellant and her al¬ 
leged husband in the prison camp (App. 58, 59). Appel¬ 
lant practised fortune telling and astrology on decedent, 
and decedent was wrapped up in her predictions (App. 60). 
Decedent had heart attacks in the prison camp, and was 
hospitalized (App. 62), and the nurses in the prison camp 
nursed him (App. 179). 

Major J. Benton Clausen, by his deposition testified that 
in the prison camp appellant cooked food provided by de¬ 
cedent’s funds (App. 70, 71). Appellant was not included 
in any of the plans made by decedent in prison (App. 70). 
Decedent’s condition in prison was very bad (App. 72), and 
grew worse until he got into a cutting affray, was put in 
1 solitary confinement by the Japanese, and released by them 
because they were convinced that he was not mentally re¬ 
sponsible for his acts (App. 73). The U. S. military au¬ 
thorities refused to permit decedent to return to the States 
on the U. S. S. Eberlie because of his mental and physical 
condition (App. 74). 

William P. Kauffman, an Army Medical Officer and 
psychiatrist, on the assumptions of a hypothetical question 
' propounded to him (App. 91-94), gave it as his opinion 
that the cerebral arteriosclerosis would reduce a man’s 
normal reactions in that it has a tendency to make them 
childish and subject to the emotional stimulus of the mom¬ 
ent, and the hardening of the arteries with any emotional 
stimulus or any strain or stress on a hardened artery is 
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sufficient to cause it to break (App. 96), which was ampli¬ 
fied on cross examination (App. 97-100). 

Cecelia Mitchell Martin, appellant, testified that she 
was known as Martin in the prison camp (App. 103); that 
she was married to one Valbuena and divorced by him 
(App. 103-104); that she had been separated from him 
abont 15 years (App. 106), had a daughter by him about 
two years old when she left, and the child was left in the 
care of some people who raised her (App. 106); that she 
was not married to Martin, but represented herself to be 
(App. 106-108), and claimed part of his pension as his 
wife (App. 108-110); that she was in business in Manila, 
and wrote on occult subjects (App. Ill), and was interested 
in astrology (App. 113-114). She applied to the American 
authorities for repatriation, claiming to be married to Mar¬ 
tin (App. 120-121). She admitted the testator gave her 
money (App. 122), and the amount proved was $2990 in a 
period of about three months (App. 123-127). She testified 
that decedent wished to set her up in business as an astrolo¬ 
ger in the District (App. 129). She came to Washington 
and stayed at the Willard Hotel with funds given her by 
decedent (App. 131). She stayed with decedent on the 
nights of October 5 and 6, 1945, until after midnight (App. 
138); she called Mr. Jamieson, the attorney (App. 134), and 
took possession of the alleged will (App. 137). Decedent 
gave her some papers to tear up, but she did not know what 
they were (App. 138). Appellant herself wanted decedent 
to set her up in something. “If only you can get me set up 
in the right environment,” from caveator’s Exhibit R (App. 
154). 

Appellant’s cross examination, beginning on page 227 of 
the appendix, gives considerable insight into her character 
and experience since she left her home in New York to go 
to the Orient. Her extensive traveling in the Orient was a 
trip to the Philippines via China and Japan (App. 230), her 
business ventures were not such as would normally befall 
a person (App. 231-238), she swore falsely to the American 
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authorities that she was the wife of Martin (App. 239-241), 
her explanations of her mode of making a livelihood and 
her spending (App. 242-248) do not appeal to reason or 
decency, and appellant thought it not unfair for decedent 
to give his estate to her (App. 251). She selected only two 
letters to bring to court (App. 252-253). While appellant 
throughout her testimony had sought to disavow the prac¬ 
tice of astrology or fortune telling, the Court may well see 
the meaning of this passage from her letter to decedent 
dated October 26, 1945 (App. 140): “Not having had any 
further communication from the one man, whom I would 
trust to the end of the world, our great ‘loyd George’, I am 
worried over your welfare,” and later in the same letter, 
(App. 141) “Please have someone write me something 
about you dear friend. Must I always draw the truth from 
the ether? Oh it can be done, but not without effort and 
sacrifice.” Again in her letter of October 17, 1945, (App. 
142) “Although I have had no written communications as 
to your condition, I know you are gradually improving 
again.” 

Mbs. Charles F. Milstead testified as to the change in 
decedent’s physical and mental condition (App. 162-163), 
and that appellant spent most of her time with decedent, 
and kept him up late (App. 168). Decedent told witness, 
after he came to her home in Arlington to live, that he had 
willed everything to appellee (App. 171), and appellant had 
decedent put in Ml Alto Hospital the day after the alleged 
will was made (App. 177). 

Dr. George D. Weickhabut, produced as a witness by ap¬ 
pellant, answered a hypothetical question in such a way as 
to give no value to his testimony (App. 188), and its worth¬ 
lessness was emphasized on crosB examination (App. 189- 
194). 

Luz Marten testified that the brief case containing de¬ 
cedent’s papers was in the closet (App. 263), and no papers 
were taken from the bureau drawer or chest of drawers 
(App. 264). 


It will be recalled that Jamieson testified the decedent 
told him the 1936 will was in the dresser drawer (App. 21), 
and it is significant that the decedent did not request Jamie¬ 
son to destroy the 1936 will, if that had been his wish. 

The cases cited by appellant in her brief of course state 
the law, but they do not dispose of such a factual situation 
as we have here. • 

Is it contended that appellant’s influence over decedent 
was gained by kindness t The testimony shows that the 
appellant was incapable of kindness; that she imposed 
freely on the kindness of others, and made her pretensions 
pay. The jury observed her, and undoubtedly her appear¬ 
ance spoke more loudly than her words. 

That she was heartless, crafty, false to her oath to the 
American authorities on repatriation, and false to her oath 
in the court below, false to Martin in trying to take away 
some of his pension, although not married to him. In fact, 
from the picture the testimony gives, the Court, with "the 
exercise of very little imagination, can see a crafty, callous, 
selfish, grasping woman, having no regard for an oath, ! 
craftily having a will made by a man whose mind she had j 
colored and warped, keeping him late into the night, then | 
sending him off to the hospital to die. 

Certainly the jury were justified in their inference of 
undue influence. Duckett v. Duckett , 77 App. D. C. 303,134 j 
F. (2d) 527. 

n. 

There Was No Impropriety in Major Kauffman’s Testify- I 
ing, and Nothing Improper in His Testimony. 

The record in the trial court shows that the subpoena 
herein was directed to Lt. CoL Frank S. Bacon, and not to | 
Major Kauffman, who appeared in answer thereto. 

Nothing in Major Kauffman’s testimony constitutes a 
disclosure of any information, confidential in its nature, 
which he acquired in attending the decedent in a profes¬ 
sional capacity, and which was necessary to enable him to 
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act in that capacity. The trial judge restricted him to the 
hypothetical question (App. 94-96), and the fact that the 
doctor was on the hospital’s staff, and may have known 
something of the man, (how much does not appear), did not 
in any way disqualify him. 

United States v. Woltman, 61 App. D. C. 52, 57 F. 

(2d) 418. 

Gunning v. Cooley, 58 App. D. C. 304, 30 F. (2d) 467. 

And if there had been any error, it was cured by appel¬ 
lant’s cross examination of the doctor. 

m. 

The Trial Court Had the Discretion to Deny Appellant’s 
Motion for Allowances, and in Fact it Was Bound by 
Law to Do So. 

As to point 5 of appellant’s Statement of Points, that 
the trial court erred in denying caveatee’s motion for al¬ 
lowance of costs and counsel fees and assessment against 
the estate, this was entirely in the court’s discretion, and 
1 that discretion was exercised in accordance with the rules 
enunciated by this Court. 

Wilson v. Veazey, 58 App. D. C. 301, 30 F. (2d) 310. 

Kengla v. Randall, 22 App. D. C. 463. 

IV. 

The Appellant is Not Before the Court, Because She Did 
Not Appeal from the Judgment. 

The appellee wishes to renew his motion to dismiss the 
appeal on the grounds that the appellant has not appealed 
1 from the judgment in the case, i.e., the order denying pro¬ 
bate, but has attempted to appeal from a special verdict of 
a jury selected to answer three questions Yes or No. This 
jury did not find for plaintiff or defendant, as in a negli¬ 
gence case, but only found facts on which a judgment might 
be entered, namely, the order denying probate. 
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Buies 49 (a) and 58, Federal Buies of Civil Proce- | 
dure. 

Olmstead v. Webb, 5 App. D. C. 38. 

Sec. 19-312, D. C. Code, 1940 edition, requiring ap- | 
peal to be from both verdict and judgment 

CONCLUSION. 

There is considerably more than a possibility or suspicion 
of undue influence in this case. The decedent was weakened 
by age, privation, and disease, and was an easy prey to any 
designing person. The appellant can be characterized as a 
designing person, educated but unscrupulous, who fastened i 
herself on the decedent, twisted his mind to her purposes, j 
obtained large sums of money from him, and then had him j 
execute a will under such circumstances that he would ap- j 
pear to be acting of his own volition. 

The trial court committed no error in the admission of 
Major Kauffman’s testimony, or in the denial of allow-1 
ances to appellant. 

The appellant is entitled to no costs or allowances out of 
the estate. i 

In any event a properly appealed case is not before this 
Court to be acted on. 

That the judgment should be affirmed is 

Bespectfully submitted, 

Joseph G-. Dondero, 

Washington Bldg., 

Washington, D. C. 

John P. Labofish, 

Investment Bldg., 

Washington, D. C., 

Attorneys for Appellee. 




